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PREFERENCE OF A STATE AS A CREDITOR. 

The Court of Appeals of New York, in the case of In re Car- 
negie Trust Co., 99 N. E., 1096, decided in November, 1912, held 
that the State had succeeded to the prerogative right to have its 
debts preferred to those of ordinary creditors, which the English 
Crown had at common law. In this case the bank was insolvent, 
and the State Superintendent of Banks, by authority of the 
New York Banking Law (Consol. Laws, 1902, C. 2) had taken 
possession of the insolvent bank. While he was winding up its 
affairs, the State Treasurer put in the State's claim for $97,000, 
the amount of the State's unsecured deposit, and demanded that 
it be preferred over the claims of other depositors. The referee 
denied this preference, and the Special Term confirmed his re- 
port; but the Appellate Division (136 N. Y. Supp., 466) reversed 
the order of the Special Term and the Court of Appeals decided 
in favor of the State. There is no statute giving the State this prior- 
ity in New York, but the Court held that under their Constitution 
they adopted the common law of England as it was in April, 1775, 
except such parts as were repugnant to the Constitution. It is 
admitted by every authority that at common law the King was 
entitled to this preference. Bac. Abr. title Ex'r K., 734; 3 Black. 
Com., 420; 1 Kent Com., 248. The argument of the Court is 
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that the King and his personal prerogatives are abrogated as 
repugnant to the Constitution; but "his sovereignty, powers, 
functions and duties, in so far as they pertain to civil govern- 
ment, now devolve upon the people of, the State," and therefore 
the people of the State as sovereign are entitled to this prefer- 
ence. The idea that the people of the State had succeeded to 
all the rights of the English Crown had been held on other ques- 
tions. Wendell v. Jackson, 8 Wend., 183; People v. Kerkimer, 
4 Cowen, 345 ; Lansing v. Smith, 4 Wend., 9. 

The principal case acknowledges there is 'a direct conflict on 
this question. Many States have settled it by express statutes 
giving the State priority to a greater or less extent. Conn. Rev., 
1902, Sec. 288; Mass. Rev., 1902, C. 163, Sec. 118; R. I. Rev., 

1909, Sec. 1238; Maine Rev., 1903, C. 72, Sec. 42; Ohio Rev., 

1910, Sees. 10714, 11138; Wash. Rem. & Ball. Statutes, Sec. 
1568; Fla. Rev., 1906, Sec. 2404. Pennsylvania, oddly enough, 
has a statute passed in 1794, "which directs debts due to the State 
from deceased persons shall be last paid." Commonwealth v. 
Lewis, 6 Binn., 266. Louisiana seems to have had such a statute 
before 1825, but the Code of 1825 expressly took away all pref- 
erences to the State. State v. Wright's Admr., 8 Mart. (N. S.), 
316. The preference of the United States, Justice Story says, 
"does not stand upon any sovereign prerogatives, but is exclu- 
sively founded upon. the. actual provisions of their own statutes." 
United States v. State Bank of N. C, 6 Peters, 29. 

In the principal case the Court says, "We thus find our Court 
fully committed upon the question under discussion," referring 
to Central Trust Co. v. N. City & N. R, R. Co., no N. Y., 250, 
decided in 1888. But that was a much stronger case for the 
State in that the claim of the State was for taxes due while a 
receiver was operating the road for the mortgagees. That case 
and the principal case go back to a mere dictum, in the case of 
Receivership of the Columbian Ins. Co., 3 Abb. Dec. Ct. of App., 
239, decided in 1866. In this case too, the claim of the city was 
for personal taxes, and although it was "unnecessary to express 
an opinion on this question," Judge Porter said, "there is great 
force in the argument in support of the broad proposition, that 
the people of this State have succeeded to all the prerogatives of 
the English Crown, so far as they are essential to the efficient 
exercise of powers inherent in the nature of civil government, 
and that there is the same priority of right here, in respect to the 
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payment of taxes, which existed at common law in favor of the 
public treasury." But it should be noticed that this — the begin- 
ning of the doctrine in New York — is but a dictum, and is made 
only to extend to taxes. The New York rule was formulated 
very carefully by its Court of Appeals in 1897, in Wise v. Wise & 
Co., 153 N. Y., 507. The Court said in that case : "In this coun- 
try," the right of a State to be preferred "exists only in two cases. 
(1) Where the preference is expressly given by statute, and (2) 
where before the fund has come into the hands of the receiver or 
trustee, a warrant or some other legal process has issued for the 
collection of the tax or debt, and the fund has come into his 
hands impressed with a lien in favor of the Government in con- 
sequence of the proceedings for collection." Where there is no 
statute or lien, "there is no controlling authority for preferring 
such a claim (for taxes which had become due subsequent to the 
attachment by a creditor) over specific prior liens in favor of 
creditors obtained by levy under attachments or executions." The 
principal case says this case only settles that a simple claim of the 
State is not to take preference over prior specific liens. It seems 
as though this case holds also that a simple debt due the State as 
in the principal case is not entitled to preference, for the facts of 
the principal case surely do not come under either of the two sin- 
gle instances in which alone Wise v. Wise & Co., supra, holds the 
State is entitled to priority. This surely is the way the Federal 
District Court interpreted Wise v. Wise & Co. in Robinson v. 
Mutual Reserve Life Ins. Co., 175 Fed., 624. In that case, in 
1909, the Court denied the State's prior claim for taxes, since 
there was no statute, and it had not been charged by a tax lien 
before insolvency. In 191 1 the Federal Court had occasion again 
to construe Wise v. Wise & Co., and denied that the State suc- 
ceeded "as sovereign to all the prerogatives of the British Crown, 
among others the right to a preference for debts due it over all 
other creditors. It has been expressly held that taxes due the 
State have no priority of payment out of a fund in Court for dis- 
tribution, unless the priority was expressly given by statute, or 
unless the fund has come into Court impressed with a priority for 
the tax." The Court in the principal case did not refer to these 
two recent decisions in the Federal Court as to the law of 
New York, and their idea as to the meaning of Wise v. Wise & 
Co. It is hard to see how the principal case does not overthrow 
the rule of Wise v. Wise & Co. 
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Whether the rule giving the State a preference is in force in a 
State merely by the adoption of the common law is, indeed, as the 
New York Courts found it, and as said in In re Devlin, 180 Fed., 
170, an "extremely doubtful and difficult question." It came 
squarely before the Georgia Court in Robinson v. The Bank of 
Darien, 18 Ga., 65, and the Court said it "constituted a branch of 
the common law of England, and as such was adopted in this State 
by the Act of 1774." They admitted it could not exist with all its 
English incidents, but their argument is that it is necessary, to pro- 
tect the revenue of the State, and "to enable the State to accomplish 
the ends of its institution." In a later case, Seay v. Bank of Rome, 
66 Ga., 609, they say : "it has been the well settled rule in Georgia 
from the organization of its government as an independent sov- 
ereign State down to the present time that debts due her have 
priority." Tennessee in 1907 expressly held this royal preroga- 
tive "was a part of the common law transmitted to this State from 
North Carolina," in Fidelity & Guaranty Co. v. Rainey, 120 
Tenn., 357. 

Maryland has had several interesting cases on this subject. 
The earliest case on it, Davidson v. Clayland, 1 Har. & J., 546, in 
1805, decided that the State was entitled to a preference, but based 
the opinion on an old statute of 1778, which gave the State a 
prior lien as soon as it commenced a suit. But in Smith v. 
State, 5 Gill, 45, in 1847, it is laid down flatly that the State is a 
preferred creditor from the adoption of the old common law; 
with no mention of a statute in the opinion. This is reiterated 
and treated as settled law in State v. Baltimore, 10 Md., 504, and 
in Or em Ex'x v. Wrightson, 51 Md., 34, and in equity, in Green's 
Estate, 4 Md. Ch., 349. The great case in Maryland and perhaps 
the leading one on the subject, is State of Maryland v. Bank of 
Maryland, 6 Gill & J., 205, decided in 1834. The State had de- 
posited $50,000 in the bank, and claimed priority to the funds in 
the hands of a trustee for creditors. The Court said the rule 
giving the State priority was well settled ; it was "too late to deny 
it now. It is not inconsistent with the principles or spirit of 
our political institutions ; it is not opposed to a sense of right that 
the interests of all should prevail over that of an individual when 
it can be asserted without disturbing vested rights." But this 
case was decided against the State because of a very important 
limitation put on the rule by this case. They hold that a bona fide 
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assignment for the benefit of creditors "protects the property in 
the hands of the trustee against the common law priority of the 
State." They enforced this rule against the State in 1905 in 
State v. Williams, 101 Md., 529. 

This rule that a bona fide assignment to a trustee for creditors, 
whereby the debtor entirely divests himself of control and title, 
defeats this priority of the State or Crown, is established in 
England. King v. Watson, 3 Price, 6. Wyoming, in State v. 
Foster, 5 Wyo., 199, enforced this limitation of the rule, defeating 
the State's claim to priority, but saying, "it is not necessary to 
decide that the common law prerogative of the King in this respect 
is applicable in this country — on which the authorities are con- 
flicting." The Federal Court, while expressly saying they would 
not decide whether the common law as to priority of the sovereign 
was in force or not in Kansas, would not give a preference to the 
State, for there had been a general and legal assignment for the 
benefit of creditors. In re Devlin, 180 Fed., 170. Whether the 
principal case would come under this limitation of the rule or 
not is doubtful. There surely was not a voluntary assignment 
for the benefit of creditors;' and yet the entire assets of the debtor 
were taken away from it and vested for the benefit of all the 
creditors in a trustee or receiver, whom the law arbitrarily ap- 
pointed. It would hardly seem that the State would voluntarily 
do an act which would ipso facto defeat its priority, and yet on 
the reasons assigned by the cases, the total relinquishment of the 
debtor of all control over his property and the dedicating of it to 
all his creditors generally, to be divided equally, before the State 
has asserted its priority, it almost seems the same effect should 
flow from this involuntary assignment that would from a volun- 
tary one. The same result attaches when a receiver is appointed 
at the request of creditors. Middlesex Co. v. State Bank, 30 N. J. 
Eq., 311. The principal case never mentioned this phase of the 
rule, confining itself to a scanty review of its own decisions merely. 
Returning again to the consideration of whether by adopting 
the common law simply, this rule was adopted so as to favor the 
State, instead of the Crown, we find it is denied strongly in South 
Carolina in two cases decided by the same judge, although one 
was in law and one in equity. State v. Harris, 2 Bailey, 598; 
Klinck v. Kleckley, 2 Hill (Eq.), 250. The same rule is laid 
down in State v. Cleary, 2 Hill, 600. In State v. Harris, supra, 
the judge waxes eloquent and rhetorical in his denial of this com- 
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mon law privilege. "It cannot be that the incidents of royalty 
are to adhere to the vestal of republicanism, when she has trod 
the diadem of kings under her feet and broken the sceptre of 
power." He admits the sovereign can pass laws giving itself 
this preference, but it is not an incident before it is willed, or why, 
he asks with a good deal of force, should the United States have 
to assert it by an express statute ? "Taxes," he adds, "debts which 
are due to the State as a sovereign for the protection of both the 
citizen and property, are entitled to a preference." Michigan in 
1 910 refused to hold that such a priority exists without a statute, 
in Zimmerman v. Chelsea, 127 N. W., 351. New Jersey decided 
contra to the principal case in Freeholders of Middlesex County 
v. State Bank, 30 N. J. Eq., 311. They say in this case, if it 
existed, it is queer it had never been exercised in over a hundred 
years; and if they adopt it at all they would have to adopt it in 
all its "iron rigor," for it has not been modified by statute. They 
deny it absolutely, but also hold the State is not entitled to it here 
in any event, for there had been a receiver appointed, which di- 
vested the debtor of title and defeated any priority the State might 
have had, even under the English rule. 

The principal case is to be distinguished from a line of cases 
where the public moneys were deposited in violation of law and 
then mingled with general assets. In these cases the State is 
held to have a preferred claim on the ground of a trust; the 
public money is held by the bank as a trust fund which the general 
creditors cannot reach. State v. Bruce, 102 P. (Idaho), 831; 
State v. Throm, 6 Idaho, 323. 

It can be seen that there is a hopeless conflict on this question. 
The difficulty of settling it judicially is shown by the decisions in 
New York. The simplest way to settle it seems to be by statute ; 
it seems a case peculiarly calling for a statutory regulation, as 
most of the points in insolvency and bankruptcy are regulated in 
this way. As to whether by adoption of the common law merely 
this prerogative was given to the State, there seems to be about 
the same amount of authority and reason on either side, as far 
as taxes are concerned, at least. 

VOLUNTARILY INCURRING DANGER TO SAVE LIFE OF ANOTHER PER- 
SON AS CONTRIBUTORY NEGLIGENCE. 

In the recent case of Per pick v. Leetonia Mining Co., 137 N. W., 
12, it was held, that a person who voluntarily attempted to rescue 



